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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff-Respondent,

Case No. 890368-CA

v.
Category No. 2

DAVID VILLA ARMENTA,
Defendant-Appellant.

BRIEF OF RESPONDENT
JURISDICTION AND NATURE OF PROCEEDINGS
This appeal is from a conviction for possession of
marijuana in excess of sixteen ounces, a third degree felony, in
violation of Utah Code Ann. § 58-37-8(2)(a)(i) (1986).

This

Court has jurisdiction to hear the appeal under Utah Code Ann.
§ 78-2a-3(f) (Supp. 1989) because the appeal is from a district
court in a criminal case involving a third degree felony.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
1.

Whether the trial court correctly sentenced

defendant upon his guilty plea such that defendant's right to
equal protection under the law was not violated.
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
The language of the provisions upon which the State
relies are included in the body of this brief.

STATEMENT OF THE CASE
Defendant was charged with driving under the influence
of alcohol or drugs, a class B misdemeanor, in violation of Utah
Code Ann. S 41-6-44 (1988); and unlawful possession of a
controlled substance with intent to distribute, a third degree
felony, in violation of Utah Code Ann. § 58-37-8(1)(a)(ii)
(1986), or, in the alternative, possession of marijuana in excess
of 16 ounces, a third degree felony, in violation of Utah Code
Ann. § 58-37-8(2)(a)(i) (1986) (Record [hereinafter R.] at 1011).

On February 1, 1989, defendant pled guilty to an Amended

Information charging only possession of marijuana in excess of 16
ounces, a third degree felony, in violation of Utah Code Ann. §
58-37-8(2)(a)(i) (1986) (R. at 28-30).
On March 21, 1989, the Honorable J. Philip Eves,
district judge, sentenced defendant to a term in the Utah State
Prison of zero to five years (R. at 43-45).
STATEMENT OF THE FACTS
On April 21, 1988, defendant was stopped by highway
patrolmen while driving a van northward on 1-15 near Iron County,
Utah (R. 52 [suppression hearing transcript] at 10, 14-15).
During a consent search, the troopers found approximately 420
pounds of marijuana hidden in the sides of the van (R. 52 at 3944, 49)

Defendant was arrested for possession of the marijuana,

along with two other adults named John and Elizabeth Suarez, who
were also in the van (R. 52 at 46).
The codefendants served seven months in the Iron County
Jail and were subsequently released and deported to Mexico as

illegal aliens, while defendant was sentenced to a term at the
Utah State Prison for his involvement in the crime (R. 57
[sentencing hearing] at 5, 12).
SUMMARY OF THE ARGUMENT
The trial court has wide discretion to sentence within
the bounds of the sentencing statute.

The court did not abuse

that discretion when it sentenced defendant based on his
individual circumstances and the circumstances of the case.
Treating people who are not similarly situated
differently for purposes of sentencing does not violate state or
federal equal protection provisions.

Defendant was not similarly

situated with the codefendants who were illegal aliens and
subject to deportation.

As a citizen of the United States,

defendant could not have been deported; thus, his sentence was
proper as it was similar to the sentence for others who are
citizens.
ARGUMENT
POINT I
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION
WHEN IT SENTENCED DEFENDANT TO PRISON.
DEFENDANT AND CODEFENDANTS ARE IN DIFFERENT
CIRCUMSTANCES AND SHOULD NOT BE TREATED AS IF
THEIR CIRCUMSTANCES ARE THE SAME.
Defendant argues on appeal that the trial court abused
its discretion when it sentenced him to serve a prison term while
his codefendants were deported as illegal aliens.
In general, the trial court has a great deal of
discretion within the statutory scheme for sentencing.

The

decision whether to imprison a defendant or to place him on

probation is almost entirely in the trial court's hands under
Utah Code Ann. S 76-3-201 (Supp. 1989).

Since that discretion is

allowed the trial court, this Court must find a clear abuse of
discretion before the sentence can be overturned.

As noted in

State v. Peterson, 681 P.2d 1210 (Utah 1984):
The well settled rule in this jurisdiction
with respect to the imposition of sentences
is stated thus:
Upon conviction of a crime whether by
verdict or by plea, the matter of the
sentence imposed rests entirely within the
discretion of the court, within the limits
prescribed by law,
Peterson, 681 P.2d at 1219 (emphasis in original).

In

determining, within the parameters of the statute, an appropriate
sentence, the trial court is required to look at the individual
circumstances of each case and of each defendant.

As the Utah

Supreme Court said in State v. McClendon, 611 P.2d 728 (Utah
1980):
A sentence in a criminal case should be
appropriate for the defendant in light of his
background and the crime committed and also
serve the interests of society which underlie
the criminal justice system.
McClendon, 611 P.2d at 729.
is what the trial court did.

Clearly, in the present case, that
The court had the benefit of a

presentence investigation report and recommendation (R. 57 at
11).

The court clearly looked at the particular circumstances of

this case in determining defendant's sentence.

The court was

aware that defendant admitted that he had been offered money to
drive the van from California to Chicago (R. 57 at 9-10); the
court was also aware that the van contained in excess of 450
pounds of marijuana (R. 57 at 12). The court expressly addressed
defendant's contention on appeal when it said:
-4-

And the only reason that Suarezes aren't
in prison is because they were deported from
the country.
We can't deport you. You're a citizen of
this country. But we can certainly put you
in a position where you can't participate in
this kind of activity anymore.
(R. 57 at 12-13).

Since the trial court sentenced defendant

based on his individual circumstances, the sentence is not an
abuse of discretion.
In his brief, defendant argues that his prison sentence
denied him equal protection of the law because his codefendants
did not receive a prison term.

He claims that the deportation of

the codefendants was tantamount to releasing them, so he also
should be released from custody.

He asks this Court to "hold

that citizenship alone is a suspect classification which cannot
withstand an equal protection analysis." (Brief of Appellant
[hereinafter Br. of App.] at 5).

His argument appears to be that

of reverse discrimination, that he is being discriminated against
because he is a citizen of the United States.

He seeks to set up

a class of people (including himself and his codefendants) of
those who have committed the third degree felony crime of
possession of marijuana in excess of sixteen ounces.

He then

appears to claim invidious discrimination against himself as a
member of that class and as a U.S. citizen as opposed to the
codefendants as members of that class but illegal aliens.
Defendant's argument is specious.

Defendant does not

indicate whether he is claiming a violation of a state or a
federal right to equal protection of the laws.

The federal

provision is found in the Fourteenth Amendment to the United

States Constitution and the state provision is found at article
I, section 24 of the Utah Constitution.

In State v. Bishop, 717

P.2d 261 (Utah 1986), the Utah Supreme Court defined equal
protection as follows:
A fundamental principle of both state and
federal equal protection provisions is that
the law should treat persons who are
similarly situated in a similar fashion, and
persons who are dissimilarly situated should
be treated dissimilarly. . . . Equal
protection of the law provisions do not
preclude people from being treated
differently under the law as long as there is
a reasonable basis for the difference.
Bishop, 717 P.2d at 266 (citations omitted).

See also Mclaughlin

v. Florida, 379 U.S. 184, 190 (1964) (laws which deal alike with
all of a certain class are not violative of the Equal Protection
Clause if the classification has a reasonable basis); Skinner v.
Oklahoma, 316 U.S. 535, 540 (1942) ("the Constitution does not
require things which are different in fact or opinion to be
treated in law as though they were the same").
In the present case, defendant was treated the same as
all others who were similarly situated to himself.

Any other

person who is a citizen of the United States and who has
committed the crime of possession of more than sixteen ounces of
marijuana in the state of Utah is treated as defendant was
treated.

Persons similarly situated have an investigation done

of their background and circumstances and have a sentence, within
the statutory limit, imposed which takes into account that
background and the circumstances of the case.
defendant's case as well.
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That occurred in

Defendant cannot compare himself to the codefendants in
this case because they were not similarly situated to him.

The

codefendants were aliens who were deported after they were found
to be within the borders of the United States illegally.

As the

trial court said, defendant is a U.S. citizen and could not be
deported so he could not be treated similarly to the
codefendants.

Defendant does not, and could not, challenge the

legality of deportation for the codefendants, nor does he claim
that their deportation was a violation of equal protection.

He

claims that since they were deported he should be released, "even
if under the requirements of probation" (Br. of App. at 5). The
two situations, deportation and probation, are not synonymous,
just as defendant and the Suarezes are not similarly situated.
Thus, defendant's argument that he was denied equal protection of
the law is without merit.
CONCLUSION
Based on the foregoing, the State respectfully requests
that this Court affirm the trial court's sentence.
RESPECTFULLY submitted this

[U

day of November,

1989
R. PAUL VAN DAM
Attorney General

CHARLENE BARLOW
Assistant Attorney General
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